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Abstract

Nigeria has a long history of legal conflict on fiscal federalism. One dimension borders on who
has the power to tax the consumption of goods and services. Although the Nigerian Constitution
prescribes how taxing powers are to be exercised between the federal government and the
federating units, controversy remains as to the extent of taxing powers exercisable by each tier of
government. This is because, apart from the Constitution, a peculiar military-era statute, the
“Taxes and Levies Act” prescribes what taxes each tier of government can collect and appears
to circumscribe their constitutional taxing powers. The federal government and the states have
“fought” legal battles to determine who can tax what, without managing to obtain clarity in
court. The continued agitation of some states to assert their taxing autonomy as regards
consumption taxes led the federal government to alter the schedule to the above Act in 2015 to
accommodate more taxing powers for states. The alteration seemed to ameliorate the longstanding conflict, but also raised concerns of double taxation among businesses. The validity of
the alteration was successfully challenged in court by business owners, thereby reigniting the
unending debate over whether states can tax consumption in Nigeria. This succinct article
contributes to the literature on this aspect of Nigeria’s fiscal federalism debate. It argues that the
recent decisions of the court have assuaged the concerns of double taxation, but they have not
satisfactorily settled this fundamental issue of fiscal federalism.
Substance
Nigeria operates a federal system of government. This entails that governmental powers
(legislative, executive and judicial) are legally divided between two main tiers of government
(Federal and State).[1] The Constitution of the Federal Republic of Nigeria 1999 (“the
Constitution”) prescribes the lawmaking powers of each tier of government.[2] Laws made by
any tier of government must be within its legislative competence.[3]
The power to legislate on taxation is also prescribed in the Constitution.[4] Interestingly, the
Taxes and Levies (Approved List for Collection) Act 2004 (“TLA”) outlines the specific taxes
that each tier of government may actually collect.[5] This Act – in theory – serves the purpose of
harmonising the various taxes and levies payable in Nigeria at all levels of government and
giving taxpayers a clearer picture of where their tax obligations lie.[6] In reality, however, part of
what it seems to do is circumscribe the taxing powers of the tiers of government, particular the
states in a manner that, perhaps, deviates from the constitution order.[7]
Under the TLA, one form of tax that is reserved for Federal collection is the value added tax;[8]
a form of consumption tax[9] prescribed by the Value Added Tax Act (“VATA”). The tax is
chargeable on the supply in Nigeria of all goods and services except those exempted under the
VATA.[11]

1

Electronic copy available at: https://ssrn.com/abstract=3633750

The question of who has the power to tax consumption has been an issue of prolonged
controversy. Various states of the Federation, insistent on a residual power to levy consumption
tax on intrastate trade, have often engaged in confrontations with the Federal Government over
its perceived infringement on those powers. Some states have, thus, proceeded to enact laws to
impose consumption tax, despite the existence of the value added tax already imposed and
collected nationwide by the Federal Government.[12] The courts have variously had cause to
adjudicate on cases on this subject.[13] Some of these cases directly involve taxpayers resisting
effective double taxation from the two major tiers of government.[14]
In Attorney-General of Ogun State v Aberuagba,[15] the Supreme Court gave judicial
imprimatur to the incidental power of the Federal Government to collect consumption tax
pursuant to its constitutional powers to regulate trade and commerce. The Court, however, also
acknowledged the residual power of a state government to regulate intrastate trade and
commerce and to impose tax thereupon, provided that state action does not infringe on Federal
power.[16]
The decision of the Supreme Court in Aberuagba received an extra lung in Nigerian Soft Drinks
v AG Lagos State[17] where the Court of Appeal declared as valid the Sales Tax Law of Lagos
State, a law that levied tax on the consumption of certain goods in the State. The Court relied on
the general principles in Aberuagba and preserved the state law in this case because the text of it,
according to the Court, did not infringe on Federal jurisdiction.
It is instructive that Aberuagba and Nigerian Soft Drinks were both decided before the
promulgation of the TLA, then a military decree.[18] The coming of the TLA may, thus, have
cushioned the effect of these cases by recognising only Federal power to tax consumption, in the
form of value added tax. Whilst it is plausibly arguable that the TLA has lost its vital force with
the return to constitutional order,[19] the reality remains that the Act subsists, and no court or
parliament has yet proclaimed otherwise. The question, thus, remains as to whether, between the
TLA and the Constitution, which law is the supreme authority for defining taxing jurisdiction in
Nigeria? Is it either or both?[20]
In the midst of this legal labyrinth lies the practical problem of double taxation. It goes without
saying that a situation where the Federal and state governments simultaneously levy
consumption tax in respect of the same goods or services will, invariably, result in double
taxation. The Supreme Court in AG Lagos State v Eko Hotels Ltd and Another (2017) LPELR43713(SC) was aware of this:
“There is no doubt in my mind that it would amount to double taxation for the
same tax to be levied on the same goods and services, payable by the same
consumers under two different legislations.” Per Kekere-Ekun, JSC (p 37, Paras.
D-E)[21]
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The Federal Government, in an apparent attempt to pacify states’ agitation over the exercise of
taxing powers, by Executive Order No 77 of 2015 (“the Order”),[22] amended the Schedule to
the TLA to expand the scope of taxes that a state may collect. Amongst the taxes added by the
amendment were: “hotel, restaurant or event center consumption tax” and “entertainment
tax.”[23]
The amendment may have served to assuage the agitation of the states for greater fiscal control,
but it did little to address the lingering issue of multiple taxation. The amendment did not seem
to take into account the nexus between the newly included “sales tax” in Item 13 of Part 2 and
the pre-existing “value added tax” in Item 4 of Part 1 of the Schedule, and the apparent tax
implications arising therefrom. Suffice to say that this conceptual nexus was noted by the
Supreme Court in Eko Hotels as follows:
"There is no doubt that both the Value Added Tax Act and the Sales Tax Law of
Lagos State provide for the collection of tax from the customer on consumable
items stated in the schedules of the two laws. The rates and goods upon which
charges are made under both laws are similar. It follows naturally that there is
unhealthy competition between the two laws, thus throwing the consumer and
collection agents into confusion.” (Emphasis added.) Per Okoro, JSC (pp 61-64,
paras D-B)
We subscribe to the view that value added tax, as presently contemplated, embodies the taxes
contemplated under the amended Part 2 of the Schedule to the TLA. Thus, the “omission” to
amend the value added tax clause to specifically exclude the latter items or otherwise limit the
scope of application of “value added tax”, invariably, means that the Federal Government could
continue to charge value added tax in respect of those items at the same time as a state. There
could, therefore, be concurrent charges of value added tax and sales tax by two tiers of
government on the same consumption.
The endemic issue of double taxation left unaddressed by the amendment, thus, continues to
evoke disaffection from taxpayers and businesses, who act as collecting agents. In Eko
Hotels[24] – a case which was already sub judice in 2015, and which was eventually determined
by the Supreme Court in 2017 – the First Respondent approached the Federal High Court for a
determination of whom, between the Appellant (the Attorney-General of Lagos State) and the
Second Respondent (the Attorney-General of the Federation), it was required by law to remit
consumption tax charged on its customers to. The contention of the First Respondent was that the
value added tax usually collected by the Federal Government and the sales tax introduced by the
Lagos State Government were the same, and that collecting and remitting to both entailed double
taxation, which it deemed both illegal and bad for business. The Supreme Court, in concurrence
with the two preceding courts, found that value added tax and sales tax were the same thing
(consumption tax) and that the sales tax sought to be collected from the First Respondent by the
Government of Lagos State amounted to double taxation in the light of the subsisting value
3
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added tax collected by the Federal Government and remitted to the coffers of Lagos State. The
Court, accordingly, resolved that the VATA has covered the field on consumption tax.
According to the Court:
“In the circumstances, I am in complete agreement with the Court below, which
affirmed the finding of the trial Court, that the VAT Act having covered the field
on the issue of sales tax, its provisions prevail over the provisions of the Sales Tax
Law of Lagos State. Thus, even if the Lagos State House of Assembly has the
requisite legislative competence to enact the Sales Tax Law, which is not an issue
before us, once an existing Federal law or an Act of the National Assembly has
covered the field, the Act of the National Assembly or such existing Federal law
must prevail.” (Emphasis added.) Per Kekere-Ekun, JSC (pp 25-33, paras D-A)
Despite the decision of the Supreme Court in the foregoing case, some states – buoyed by the
2015 amendment – continue attempts to collect consumption tax. In the recent case of Nigeria
Employers Consultative Association (NECA) and Another v. AG Federation and Others
(“NECA”),[25] the Federal High Court struck down Sections 96 and 97 of the Kano State
Revenue Administration (Amendment) Law, 2017 (“KSRAL”). The Law taxed the consumption
of goods and services bought or rendered in any hotel, restaurant, eatery, bakery, takeaway,
“suya” spot, shopping mall, store, event centre and other similar businesses in Kano State. The
Court, also relying on the doctrine of covering the field, held that the KSRAL taxes were already
covered by the VATA. There was, therefore, no room for the state law.
The Court did not stop with the KSRAL, but, recognising the incidence of double taxation
endorsed by the 2015 amendments, went further to invalidate section 7(b) of the 2015 Order
effectively deleting “Hotel, Event Center, Consumption Tax” from the plate of the states.
This decision certainly goes further than that in Eko Hotels to the extent that in the latter case,
the Supreme Court did not outrightly invalidate the “subordinate” legislation (the Lagos State
Sales Tax Law) but only held that the subject matter of the state law was effectively covered by
the VATA; the implication of this being that the state law remains in abeyance for as long as the
VATA subsists. The Court did observe that the question of the validity of either law was not
raised before it and, thus, did not fall for consideration.
Needless to state that the NECA decision further highlights the perennial problem of double
taxation (of consumption) in Nigeria. It underscores the point that the 2015 Order fell short of
addressing this critical issue. Indeed, it is questionable whether the amendment as a whole is a
harmonisation of taxes or a mere legalisation of multiple taxes and levies.[26] A holistic look at
the amendment suggests that what the Federal Government did was to merely “accommodate”
the competence of the states to impose consumption tax without necessarily conceding or
recognising the apparent constitutional limitations in its own taxing powers.
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Whilst the courts continue to judicially intervene to try to suppress the burden of double taxation,
the question remains as to whether, constitutionally, states such as Kano and Lagos have indeed
acted ultra vires, if their intent was only to tax consumption within the boundaries of their state.
It is worth reiterating that the doctrine of covering the field only applies where legislative powers
are concurrent (not residual),[27] which may not necessarily be the case as regards consumption
tax on intrastate trade. According to the Supreme Court in Eko Hotels:
“Suffice for now, that I say that an Act of the National Assembly, for purposes of
covering the field, can only be said to be a ‘predominant paramount’ legislation if
it was validly enacted, or could be deemed to have been validly enacted, with
respect to any matter the National Assembly is empowered by the Constitution to
make laws. An Act of the National Assembly enacted in respect of any residual
matter, not being a matter either in the Exclusive Legislative or the Concurrent
Legislative List, cannot be arrogated a predominant paramount legislation so as
to override any law validly enacted by a House of Assembly of a State in respect
of any residual matter. The determinant factor in covering the field is the validity
of the predominant paramount legislation viz-a-viz the subordinate legislation."
Per Eko, JSC (pp 65-71, paras E-E)
Order 77 of 2015, despite its apparent drafting limitations, breathed some life into the residual
taxing powers of states. Thus, the decision of the Court in NECA represents a huge setback for
states as far as exercising those powers is concerned. Of particular interest is the invalidation of
Item 13 of the amended Part 2 of the Schedule to the TLA. It is submitted, with due respect, that
there is nothing in the Constitution that outrightly precludes a state from taxing consumption
within its territory. If the objective was simply to suppress the mischief of double taxation, this
could have been achieved via a different route. For instance, a harmonious interpretation of the
amended TLA could have resulted in a finding that the taxes introduced by Item 13 are specific
forms of consumption tax which, though hitherto taxed as “value added tax”, can now be deemed
exempted from the sphere of the value added tax clause; the implication being that the Federal
Government would no longer, for instance, be entitled to collect value added tax in respect of the
consumption of goods and services in hotels and event centers within state territory.[28] This
approach would have dealt with the problem of double taxation without appearing to encroach on
state taxing powers.[29] Barring such an outcome (whether legislatively or judicially attained),
the 2015 amendment to the TLA serves no purpose, whether in terms of fiscal federalism or in
terms of mitigating double taxation.
<Author biog> Okanga O Okanga LLB (Nig); BL (Abuja).
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See section 2(2) of the 1999 Constitution.
See generally section 4 Ibid.
See AG Ondo State v AG Federation (2002) 9 NWLR (Pt 772) 222.
See, for instance, Items 16, 25, 58 and 59 of the Exclusive Legislative List (Part 1 of the 2 nd Schedule to the
Constitution). The power of each tier of government to impose tax may be exclusive, concurrent, incidental
or residual.
See generally the Schedule to the Taxes and Levies (Approved List for Collection) Act 1998, No. 2, Cap
T2 LFN 2004.
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As at 1998 when the Taxes and Levies Act was promulgated, Nigeria was ruled by decrees which, at the
time, either suspended or superseded provisions of the pre-existing Constitution of 1979. With the return to
constitutional rule in 1999, the Act has become a big feature of Nigeria’s fiscal federalism debate.
See Ikeyi, N and Orji, S, ‘How Much Force is Still Left in the Taxes and Levies (Approved List for
Collection) Act?’ (2011 – 2012) 10 NJR 73.
See Item 4 of Part 1 of the Schedule to the Act. Item 62 of the Exclusive Legislative List empowers the
Federation to legislate on “trade and commerce, and in particular (a) trade and commerce between Nigeria
and other countries… and trade and commerce between the states.” Item 68 of the Exclusive Legislative
list confers power on the Federation to legislate on any matter incidental or supplementary to any matter
mentioned elsewhere in the list. A combined reading of Items 62 and 68 births the Federation’s power to
impose this tax. The residue of these is the power to legislate on intrastate trade. See AG Ogun State v
Aberuagba (1985) 1 NWLR (pt 3) 395. 62.
Consumption tax is “a tax on the purchase of a good or service. Consumption taxes can take the form of
sales taxes, tariffs, excise, and other taxes on consumed goods and services.” See Investopedia:
https://www.investopedia.com/terms/c/consumption-tax.asp.
Cap V1 LFN 2004.
See sections 1, 2, and 3 of VATA 2004.
A combined 85% of the income derived under the VATA is distributed amongst the states and local
governments, while the Federal Government retains 15%. See section 40 of the VATA.
The argument is that states have inherent residual powers to regulate matters that are not expressly reserved
for the Federal Government under the Constitution; thus, the power to impose taxes that are not within the
Exclusive Legislative List or Concurrent List, as the case may be. The alternative argument is that
consumption tax is incidental to the power of a state to regulate “intrastate trade” as reserved by Item 62 of
the Exclusive Legislative List. The imposition of value added tax by the Federal Government, therefore,
should not, constitutionality speaking, preclude a state from charging its own form of consumption tax.
See Aberuagba (Supra); Nigerian Soft Drinks v AG Lagos State (1987) 2 NWLR (pt. 57) 444; AG Lagos
State v Eko Hotels Ltd and Another (2017) LPELR-43713(SC); Mama Cass Restaurant Ltd and Others v
FIRS and Another (2010) 2 T.L.R.N.
(Supra)
In this specific case, the Sales Tax Law of Ogun State was invalidated by the Supreme Court for
encroaching on the exclusive power of the Federal Government to regulate interstate trade.
(Supra)
The TLA is regarded as an Act of the National Assembly, having supposedly survived the military to
civilian transition as an existing law under Section 315 of the 1999 Constitution.
Ikeyi, N and Orji, S (supra note 7).
The issue is further vexed by the fact that the TLA is stipulated by its own section 1 to be applicable
notwithstanding what is contained in the Constitution. It should be borne in mind that the TLA is not the
only statute whose provisions are not superseded by the Constitution. There are examples like the Land Use
Act and the National Security Agencies Act. However, these statutes – unlike the TLA – are incorporated
into the Constitution. See section 315(5) of the Constitution.
An attempt by the Nigerian Government in 2007 to double the rate of VAT from 5% was widely resisted,
and the policy was promptly reversed.
Section 1(2) of the TLA vests in the Federal Minister of Finance the power to amend the Schedule to the
Act. The short title of the Act and the designated modifying authority of the Schedule essentially connotes
that it is what the Federal Government “approves” that the states can collect.
See section 7(b) of the Order which inserts these taxes under Item 13 to Part 2 of the Schedule.
Supra.
Unreported (Suit No FHC/ABJ/CS/965/2017).
See C. Eze ‘Taxes and Levies (Approved List for Collection) Act (Amendment) Order, 2015:
Harmonisation or Legalisation of Multiplicity of Taxes and Levies?’ (Business Day, August 2015)
https://www.businessdayonline.com/companies/professional-services/article/levies-approved-list-forcollection-act-amendment-order-2015-harmonisation-or-legalisation-of-multiplicity-of-taxes-and-levies/
accessed 18 July 2018.
See Lakanmi v AG Western Region (1970) 6 NSCC 143; AG Ogun State v AG Federation (1982) 13 NSCC
1; AG Federation v AG Lagos State (2013) LPELR-20974(SC).
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28. This approach can also be justified on the interpretative principles of “generalia specialibus non derogant
and expressio unius est exclusio alterius. See AG Federation v Abubakar (2007) 10 NWLR (pt 1041) 1 SC;
P.C.H.S.C and Others v. Migfo Nigeria Ltd & Another (2012) LPELR-9725(SC).
29. This would also complement the decision of the Supreme Court in AG Federation v AG Lagos State
(Supra), where the court validated the authority of a state to regulate tourism activities within its territory,
regardless of the Federal Government’s exclusive authority to regulate “tourist traffic”, under Item 60(d) of
the Exclusive Legislative List.
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